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UDALGURI, BTAD, ASSAM. 

 
G.R. CASE NO.  284 OF 2014 

        U/S  379/411 I.P.C. 
 

 

 
  STATE 
 

-Vs- 

(1) Md. Bubul Ali  

    …………… Accused person. 
 

 

 

 

 

Present :  Shri Gitali Rabha, 

 Chief Judicial Magistrate, 

 Udalguri, BTAD, Assam. 
 

 

  
 Advocate appeared for the prosecution : Mr. A. Basumatary 

 Advocate appeared for the defence  : Mr. T.C. Boro. 

 

Evidence recorded on : 29-09-14, 13-05-15 and 20-02-2016. 

Argument heard on : 02-11-2016. 

Judgment delivered on : 02-11-2016. 
 

 

  JUDGMENT. 

 
 The prosecution case, in short, is that the informant Karan Chouhan  lodged 

an FIR on 07.04.2014 before the OC, Dimakuchi PS, stating that, on 

05.04.2014 at about 4-00 AM in the morning, he found that one of his cow 

was missing from his cowshed and after through searching, on 06.04.2014 at 



G.R. CASE NO. 284 OF 2014. 
 

about 3-30 PM he  found the cow in the garden of accused no. 1 Rubul Ali and 

2 Moinul Ali. He further reported that with the help of VDP Secretary the cow 

was recovered from the possession of the accused no. 1 and 2 and they could  

know that the accused persons had bought the cow from accused no. 3 Bubul 

Ali. Hence the prosecution case. 

 

 After receiving the ejahar the Officer-in-Charge of Dimakuchi Police Station 

registered a case vide Dimakuchi PS case no. 32 of 2014 u/S 379/411 I.P.C. 

The police investigated the case. And after completing the investigation the 

Investigating Officer submitted the charge sheet against the accused persons 

u/S  379/411  I.P.C. 

 
 Processes were issued for causing appearance of the accused persons before 

the court. Accordingly, the accused persons had appeared before the court. 

The copies of relevant documents were furnished to them. Considering the 

material on record charge had been framed u/S 379/411 read with sec 34 IPC 

against the accused persons. Then the content of charge under section 

379/411 read with sec 34  IPC was read over and explained to the accused to 

which they pleaded not guilty and claimed to be tried. 

 

 During the trial prosecution has examined as many as five(5) witnesses to 

bring home the case. During this period the co-accused Rubul Ali and Moinul 

Ali remain absent. Steps were taken against them for procuring their 

attendance, but failed. So the case was spitted up and trial was taken up 

separately against accused Babul Ali. Recorded the statement of accused 

Babul Ali u/S 313 Cr.P.C. The defence case is of total denial. No witness has 

been examined by the defence. Argument  had been heard from both sides. 

On close of the trial the judgment is delivered in the open Court. 

  

 

 

 

  POINTS FOR DETERMINATION OF THE CASE : 
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a Whether the accused in furtherance of common intention had 

committed theft of a cow of the informant and thereby 

committed the offence punishable u/S 379/34 IPC?  

 

b Whether the accused in furtherance of common intention retain 

the stolen cow, knowing it to be stolen one and thereby 

committed the offence punishable u/S 411/34 IPC?  

 

 
 

 DISCUSSION, DECISION AND REASONS THEREOF: 
 

 The prosecution side had examined as many as five(5) witnesses. PW-1 Sri 

Karan Chouhan(informant), PW 2 Sri Bitopan Tossa, PW 3 Sri Satyen Nayak, 

PW 4 Sri Ganesh Das and PW 5 ASI Turan Chandra Nath.  

 
 PW 1 Sri Karan Chouhan(informant) had stated in his deposition that the on 

the day of occurrence at night when he went to his cowshed, he found that 

his black coloured cow was stolen. He recovered the cow at Garuajhar from 

the possession of the accused persons.  

 During cross-examination PW 1 had admitted that he had not seen who had 

stolen the cow from his cowshed.  

 

 PW 2 Sri Bitopan Tossa had stated in his deposition that the informant had 

reported him that his cow has been stolen. He accompanied the informant to 

look for the stolen cow and after through  search, they recovered the stolen 

cow at Garuajhar from the possession of the accused Bubul Ali and Rubul Ali. 

He  further stated that the accused had stated that they had purchased the 

cow, but they could not show any document. 

 

 In the cross-examination PW 2 had stated that the cow was recovered from 

the paddy field which was tied down by a long rope.   

 

 PW 3 Sri Satyen Nayak had stated in his deposition that the informant had 

informed about the stealing of his cow and asked his help. That the cow was 

recovered at Dakhin Garuajhar from the village of the accused persons. He 

further stated that he had immediately reported the matter to the VDP 



G.R. CASE NO. 284 OF 2014. 
 

Secretary and helped to recover the cow from the paddy field of the accused 

persons.  

 

  During cross-examination PW 3 had reported that the cow was tied down 

between the paddy filed and the residential house of the accused. He further 

stated that the accused was not standing near the cow and it was about 100 

meter distance away from the house of the accused.  

 

 PW 4 Sri Ganesh Das had stated in his deposition that accused Moinul Ali and 

Rubul Ali had stolen the cow of the informant. He  further deposed that when 

they were searching for the lost cow, they got the information about the cow, 

so they immediately contacted the VDP Secretary and recovered it from the 

possession of the accused. He further stated that accused Moinul Ali and 

Rubul Ali told that the cow was purchased by them and when they asked for 

documents, the accused persons failed to show any documents. He further 

stated that the accused Bubul Ali had run away from the spot. They informed 

the matter to the OC Dimakuchi and took the cow to thana and from  thana 

the informant had taken cow on zimma.  

 

 During cross-examination PW 4 had admitted that the cow was recovered 

from  the house of the accused persons which was tied in between the 

residential house and paddy field.  

 

 PW 5 ASI Turan Chandra Nath had stated that he investigated the case and 

during investigation he went to the house of the informant and found the cow 

in his cowshed. He deposed that he had seized the cow and handed over his 

zimma. The informant told before him that the cow was found in the “basti” of 

accused Rubul Ali, in tied condition. He further deposed that the accused 

Rubul Ali had told him that the cow was purchased by him from accused Bubul 

Ali at Rs. 5,500/- . 

 I have considered the evidence on record and submission of both sides. It is 

settle law that in every case u/S 411 IPC two facts have to be proved by 

the prosecution:- 

  1. That a theft was committed and certain articles were  
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      stolen 
 

  2.  That the stolen articles were recovered from the    

     possession of the accused,  

 

 Thus to establish this two facts, the prosecution have to  establish by the 

direct evidence that a good has been stolen and the stolen goods has been 

recovered from the possession of the accused.   

 

  As per Section 114 of the Evidence Act, in the illustrative part, it has been 

illustrated that when a person is found in possession of stolen goods, that 

person is either theft or a receiver of a stolen property. Section  411 IPC, may 

be read, in the backdrop, of Section 4 defining the expression “may presume”, 

“shall presume” and “conclusive proof”. Section 114 of the Evidence Act 

contemplates a situation when the Court “may presume” about the existence 

of the situation. It gives the rise to a legal friction were the presumption is 

that unless it is reverted and contrary is proved, a fictitious state of the affair 

is presumed to exist, as if it is an actual reality. Thus Under Section 411 IPC it 

is discretion of the Court, where the Court “may presume” that the accused 

had knowledge about the theft,  if he is found with the stolen goods soon 

after the theft, but the prosecution has to proof the recovery of the stolen 

goods with direct evidence.  

 

 In the instant case the cow was stolen and the informant along with co-

villagers immediately went in search of the lost cow and during their search 

they have recovered the cow from the possession of the accused person. It 

has further come on record that when the prosecution witnesses pointed out 

that the accused had stolen the cow then the accused had replied that he had 

purchased the cow, on which prosecution witnesses gave him an opportunity 

to produce the sale document.  

 

  Suffice is to say that all the prosecution witnesses had corroborated that the 

informant PW-1 had lost his cow and the cow was recovered from the 

possession of the accused persons. Though there is minor discrepancy 
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regarding the place of recovery, while PW-1 and PW2 stated that the cow was 

recovered from the compound of the accused, but the other two witnesses 

had stated that the cow was recovered from the nearby field of the accused 

person. Such minor discrepancy do not cause damage to the prosecution case, 

since the fact remains that the cow was recovered from the locality of the 

accused person, whether inside his compound or near his paddy field, does 

not matter much. The cow cannot walk by himself to such a distance and no 

such plea had been taken by the defence. In fact when the cow was 

recovered, the accused stated that they had purchased the cow from one of 

the accused. On the basis of their plea, the IO asked the accused to show 

documents but the accused could not produce any documents. 

 

 In the instant case when the accused had failed to give a reasonable account 

for his possession of stolen cow, which was  immediately recovered after the 

occurrence, in such circumstance it is presumed that the accused had received 

the stolen cow knowing that it to be stolen. In that background, I conclude 

that there is sufficient evidence against the accused that kept the stolen cow 

knowing it to be stolen cow. However, there is no evidence on record that the 

accused had stolen the cow from the custody of the informant. Accused  Bubul 

Ali stands convicted under section 411 IPC, for illegal possession of the stolen 

cow.  

 

 He stands acquitted from the offence under section 379 IPC for lack of 

substantial evidence.   

 

 

O R D E R 

 

 The prosecution has successfully proved the case against the accused Bubul Ali under 

Section 411 IPC R/W Section 34 IPC. He stands convicted under section 411 r.w Sec 

34 IPC. There is no material against the accused under Section 379 IPC against the 

accused. Hence he stands acquitted from the charge under Section 379 IPC.  
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 I am of opinion that cow is a valuable property for a poor farmer, it is source of his 

livelihood, so, if this Court do not take any strict action against the accused who 

purchased cow without papers and encourage such  thefts, such offences will start to 

get patronage. Thus considering the facts and circumstances of the case, I am not 

inclined to release the accused on probation. 

 

 Heard on sentence. The accused is sentenced to undergo simple imprisonment of 

fifteen (15) days for the offence committed under Section 411 IPC R/W Section 34 

IPC. The period already undergone shall be set of.  

 

 The Bench Assistant has reported that the accused had already undergone custody of  

nineteen (19) days. In that background I deem it fit not to send the accused to the 

district jail, Udalguri and release him forthwith. 

 

 The copy of judgment be furnished to the convict. 

  The bailor stands discharged from his liabilities. 

 

The judgment and order is given under the hand and seal of this court on this  2nd day of 

November, 2016 

 

 
Dictated and corrected by me: 

 
 
 
      (Sri G. Rabha)          (Sri G. Rabha) 
Chief Judicial Magistrate.              Chief Judicial Magistrate   
 Udalguri, BTAD, Assam.     Udalguri BTAD, Assam.  

 

 

 

 

 

 

APPENDIX 

 
A. Prosecution witnesses  : PW-1 Sri Karan Chouhan(informant) 

      PW 2 Sri Bitopan Tossa 

      PW 3 Sri Satyen Nayak 

      PW 4 Sri Ganesh Das and 

      PW 5 ASI Turan Chandra Nath. 
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B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
        
        
            
     
      

 Chief Judicial Magistrate 
       Udalguri, Assam.  
 
 

Transcribed and typed by me: 
 
 
(T. D. Sarma/Stenographer) 

   

 

 

 


